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 The U.S. Supreme Court’s recent decision in South Dakota v. Wayfair, Inc., 1 issued on June 21, 
2018, is perhaps the most significant state and local tax case in a generation.  In a 5-4 opinion, the Court 
overturned over fifty years of precedent, reversed its prior landmark decision of Quill Corp. v. North 
Dakota,2 abandoned the bright-line physical presence requirement for the sales and use tax collection 
responsibilities of out-of-state retailers, and re-wrote the rules affecting taxation of the digital economy. 
 
Backdrop to Wayfair Decision 
 
 The Wayfair case is a “nexus” case.  In the simplest terms, the Court re-examined under what 
circumstances a state has jurisdiction to impose sales and use tax obligations on an out-of-state retailer.  
Under the Quill decision, and prior cases, the Court had previously concluded that a taxpayer must first 
have an in-state physical presence before it could be subject to a state’s jurisdiction to impose tax.  
Under Quill, an out-of-state company with in-state customers but lacking an in-state physical presence 
(i.e., no in-state employees, offices or equipment) could not be required to collect and remit a state’s 
sales and use taxes.  The Wayfair Court threw that rule out the window.   
 

The concept of nexus can be quite thorny and has been an evolving and hotly contested area 
within state and local taxation.  States have slowly sought to expand their tax jurisdiction while 
taxpayers have sought to reduce their exposure to multi-state taxation.  Within the income tax universe, 
though, the states have largely been successful in predicating nexus based merely upon an “economic” 
in-state presence.  Even within the sales and use tax universe, over the past decade the states have 
been successful in widening the net by broadening the scope of what constitutes an in-state physical 
presence. 

 
In Wayfair, the Court examined a South Dakota statute that was purposefully designed by South 

Dakota’s Legislature to mount a direct challenge to the Quill decision.  In 2016, South Dakota enacted a 
statute imposing a mere “economic presence” test for its sales and use tax on out-of-state retailers.  
Under the statute, any retailer with either (a) at least $100,000 of in-state sales or (b) at least 200 
individual transactions to South Dakota customers, must collect and remit South Dakota’s sales and use 
tax without regard for an in-state physical presence.  Wayfair, a large internet retailer with no physical 
presence in South Dakota, challenged the statute and the litigation rather quickly percolated to the 
Supreme Court.   

 
The original rationale behind the physical presence rule was that sales and use taxes were too 

complex, with thousands of local jurisdictions imposing their own taxes across the nation.  Therefore, it 
was simply too burdensome to make an out-of-state retailer comply with a tax unless it was physically 
present within the taxing jurisdiction.  The consequence, though, pitted in-state brick and mortar stores 
against remote internet retailers.  In-state stores (those with a physical presence) had to charge, collect, 
and remit sales tax while remote internet purchases were seemingly tax free.  In reality, where a retailer 

                                                           
1 585 U.S. ___ (2018). 
2 504 U.S. 298 (1992); also overturned was National Bellas Hess Inc. v. Illinois, 386 U.S. 753 (1967). 



did not collect sales tax, then the retail customer was obligated to self-assess and pay the corresponding 
use tax.  However, use tax compliance by individual taxpayers is notoriously low and often the tax goes 
unpaid. 

 
As the national economy has progressively become digital, states began to lose significant tax 

revenues to out-of-state internet sales.  At the same time, as sales tax collection has become 
increasingly aided by tax software, states have argued that the burdens of collection imposed upon 
retailers have decreased.  With the battle lines drawn, the Supreme Court ultimately decided with South 
Dakota and removed the physical presence requirement and opened the flood gates to economic nexus 
in the sales tax universe. 

 
Practical Consequences of Wayfair 
 

What does all of this mean to the business community and taxpayers at large?  First, much of 
this story remains to be written.  Many states are reacting to the Wayfair decision by enacting, or 
seeking to enact, legislation similar to the South Dakota statute.  Accordingly, a great many taxpayers 
may soon find themselves subject to taxation in many more states than had been the situation prior to 
the Wayfair decision.  Accordingly, businesses need to immediately undertake an inventory of what 
products they sell and in which states.  For example, if a company operates from two states, but has 
customers in 35 states, it will need to monitor how each state reacts to Wayfair:  which states adopt 
economic nexus provisions for sales taxes; what are the taxability thresholds; and is the product sold 
taxable under each state’s respective rules?   

 
When a company determines that it has nexus with a particular jurisdiction, it will need to 

register to do business with that jurisdiction.  It will need to prepare and file returns.  It will need to 
collect and remit tax.  It will need to develop new systems to track and document its sales, including 
exemption certificates in each new state and local jurisdiction.  Further, while Wayfair is a sales tax case, 
it will also have repercussions in the income tax arena.  States that had applied the physical presence 
test to income taxes may soon reverse course and adopt economic nexus provisions for their income 
taxes.  Further, taxpayers that may have flouted income taxes imposed under an economic presence 
statute, aggressively interpreting Quill as applying to income taxes as well as sales taxes, will need to 
change course.  In fact, taxpayers in these circumstances should consider whether to file for a voluntary 
disclosure to minimize their income tax exposure and cure their noncompliance. 
 
 The Wayfair Court approved the South Dakota statute, in part, because the South Dakota 
legislature chose to apply it prospectively only.  What if another state decides to impose economic 
nexus retroactively?  Will the U.S. Congress step in and pass federal legislation restoring the physical 
presence rule or otherwise affecting any of this?  If a business finds itself suddenly facing sales and use 
tax collection obligations in multiple states, what are the effective dates for each state?  In addition, 
many states are considering imposing tax collection obligations upon “marketplace providers” as well, 
such as Amazon and eBay, for their sales platforms which enable third-party sales by small retailers.  
This will further broaden the scope of transactions subject to taxation. 
 
 Not only are there more questions than answers at this point, sales and use taxes are trust fund 
taxes and often carry personally liability for key owners, operators, and managers.  As such, businesses 
and their advisors need to tune in to this dynamic set of developments, because the stakes of non-
compliance have never been greater. 
 



 
Disclaimer: The information contained in this article does not constitute tax advice and is for 
informational purposes only. 
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